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Preface

In preparing this edition I have endeavoured to maintain the approach which
Roy Goode established as the hallmark of this book, namely a blend of theory,
practice and rigorous analysis of legal doctrine combined with an emphasis on
the underlying principles and concepts which both drive and inform the law.
The latter emphasis has become much harder to maintain given the increase in
the technicality and level of detail to be found in much modern legislation and
the factual complexity of many of the commercial cases which currently come
before the courts of this country.

The backdrop to the preparation of this edition has been a period of
extraordinary uncertainty. Initially, the focus of that uncertainty was the
protracted nature of the UK’s departure from the EU following on from the
referendum of June 2016. While the departure of the UK from the EU on
31 January 2020 provides a measure of certainty, it is the end of the transition
period on 31 December 2020 that will likely prove to be the more critical date
in terms of the future shape of the law. This uncertainty is most marked in
areas such as the law relating to jurisdiction (on which see chapter 37) which
depends to a considerable degree on reciprocity and where it is impossible at
the time of writing to predict with any degree of accuracy the precise future
shape of the law. The future relationship between the UK and the EU will be
a subject to which it will be necessary to return in more detail in future
editions. However, the bigger cause or source of uncertainty is the current
COVID-19 pandemic which is proving to be the greatest global challenge for
at least a generation. Some of the challenges created by the pandemic are
immediately apparent, such as the terrible loss of life and the impact of the
virus on the physical and mental health of so many people. In commercial
terms its impact is beginning to be seen in the growing number of business
failures and the astonishing levels of government borrowing. But some of its
enduring challenges, at least for commercial law, may turn out to be ones that
are not immediately apparent. The cash that was in my wallet in mid-March
is still there. This is not because of my unwillingness to spend money
attributable to my Scottish heritage but is due entirely to the fact that business
no longer wants my cash. Our lives have suddenly moved from the physical
world to the virtual world and to a world of electronic communications and
payments. Not only do we increasingly communicate with one another online
rather than in person, but it is likely that old paper-based systems will be more
speedily replaced by electronic equivalents. Examples that come to mind in the
commercial world include greater use of electronic bills of lading, new forms
of payment systems and new methods of making payment. Perhaps we may
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even see a quicker demise in the use of cash so that my concern about the
money languishing in my wallet will soon be a concern of the past! Of course,
much will depend on the likely duration of the pandemic. But at this point in
time it is hard to envisage that we will all go back to our old ways of working,
and the new methods of doing business will raise challenges to which
commercial law must respond.

The period since the publication of the last edition of this work has seen
numerous changes to various aspects of commercial law. This edition includes
analysis of a number of high-profile Supreme Court decisions on aspects of
commercial law (including retention of title clauses, insolvency and letters of
credit). It also deals with Incoterms® 2020 and the Business Contract Terms
(Assignment of Receivables) Regulations 2018. The Corporate Governance
and Insolvency Act 2020, which passed through Parliament with almost
unprecedented speed, came too late to be included in this edition. The
chapters on payment and money have been substantially re-written to reflect
the extensive changes that have taken place in the regulation of payment
systems, the increasing reliance on electronic communications and the emer-
gence of cryptocurrencies. The decision has also been taken to delete the
chapter on cheques given their reduced significance in the modern world.
Readers who wish to know about the law relating to cheques are referred to
earlier editions of this book. Recent developments in commercial contract law
covered in this edition include the principles applicable to the interpretation of
contracts, the regulation of no reliance and basis clauses and the emergence of
negotiating damages. More generally, new sections have been added on the
importance of certainty in commercial law and the relationship between law
and technology, particularly as it relates to cryptoassets, cryptocurrencies and
electronic signatures.

I am particularly grateful to Grace Cheng of Field Court Chambers for taking
on the responsibility for chapters 38 and 39 and for being so willing to help
out when I was struggling to adhere to the timetable for the delivery of the
manuscript.

Nigel Voak and Erica Lai of LexisNexis provided excellent support at various
points in the production of the book. I am particularly grateful to Nigel for his
time and attention to detail as the book went through the production process.
I would also like to thank the LN Tables Department and Andrew Turner for
their assistance with the preparation of the tables and the index.

I would also like to thank a number of people who supplied or provided
assistance in connection with the supply of various forms and standard terms
which are an important part of this work: Marie-Dominique Fraidérik of
International Chamber of Commerce, Robert Keen of British International
Freight Association, Emily Pope and Adam Lockhart of Maersk Line, Kevin
Clarke and Keith Stern of Lloyd’s of London, Fiona Day of Lloyd’s Banking
Group, Leslie Kovacs of International Bullion and Metal Brokers
(London) Ltd and Graham Haxton-Bernard of the Consumer Credit Trade
Association.

I continue to be indebted to Roy for his friendship, encouragement and his
undimmed enthusiasm for the subject-matter of this book. He has been, and
continues to be, a wise guide and remains as keen as ever to engage in debates
about the shape of the modern law and the response which the law should
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provide to new ways of doing business. On a more practical level he provided
invaluable help in lending me some of his books from his extensive library
during lockdown.

My greatest debt continues to be to my wife, Rose, without whose support in
so many ways this new edition would never have seen the light of day.

Writing a significant part of the new edition in lockdown is an experience I
hope not to have to repeat. While online communication has been invaluable
during this very difficult period in our lives, there is no substitute for the
physical classroom where ideas can be exchanged, explored and tested and to
which we hope to be able to return as soon as it is safe to do so.

The law is stated on the basis of the information available to me as at 1 June
2020.

Ewan McKendrick
Lady Margaret Hall
Oxford

31 July 2020
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Foreword to the First Edition

No task is easier than that of finding authors wanting to write legal textbooks.
As editor of this legal series. I have set myself a very much more difficult
problem. My approach is to identify a basic legal subject which, because of
changed circumstances, is no longer adequately covered and then to ask
whether the writer exists who in my view is capable of filling the gap.

That is how we came to publish Stanley de Smith’s Constitutional and
Administrative Law. Obviously if such rigorous requirements are 1mposed
new books will not appear as regularly as in some other series. De
Smith’s book is already in its fourth edition as this second book in the series is
published Why has it been chosen? Commercial law is a classic example of the
weakness of so much textbook writing in Britain. Any reasonably competent
legal scholar can mug up the statutes and reported decisions in a field like
commercial law and present an acceptable account of their import. The essence
of commercial law is in commercial transactions. It by no means follows that
the accident of litigation indicates fully how these transactions are carried out.
What is called for is a synthesis of the theory underlying commercial
relationships and the practice which governs their operation. That synthesis
also necessitates a blending of the purely commercial elements with the
underlying principles of the law of property and trusts.

It would be unreasonable, if not impossible, to expect this tremendous burden
to be borne either by a mere academic commercial lawyer or by a practitioner.
I knew of only one English lawyer with decades of experience in the practice
of commercial law who also holds a chair in commercial law. I was therefore
delighted when I persuaded Professor Roy Goode to write this book. Nobody
has previously attempted to combine an analysis of fundamental principles
with a description of typical commercial transactions, in which the nature of
the business operation, the roles of the parties and the function of the various
documents devised are all explained. In this way the student will have the best
opportunity ever given to him of learning what happens in commercial legal
life. He will certainly become acquainted for the first time with many vital
commercial matters which have never been aired in the reported cases. I believe
that reading this book will be an equally profitable experience for legal
practitioners, especially those who do not specialize exclusively in commercial
law, but who are none the less frequently called upon to draft and advise on
commercial documents. H. Street
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Preface to the First Edition

When Penguin Books invited me in 1973 to contribute a book on commercial
law to the ‘Foundations in Law’ series edited by Professor Harry Street, I
accepted with both enthusiasm and trepidation: enthusiasm, because this is the
book I have always wanted to write; trepidation, because of the high standard
set by the previous volume in the series and the formidable task of reducing to
manageable compass such a vast field of law.

In the event, the task was far harder than I had ever imagined, and a work that
was to have been written in five years took me eight, a delay caused in part by
my habit of writing my best thoughts on the back of bus tickets and then losing
them. I would have liked to spend a further eight years on the text before
exposing it to the public gaze, but this might have strained even the legendary
patience of Penguin and of their editor, Michael Dover.

Every author builds on the labours of his predecessors. There are several good
books on commercial law, and on specific aspects of the subject; I freely
acknowledge my indebtedness to those who have gone before me in this field.
They are too numerous to mention here, but my principal sources have been
identified at appropriate points throughout the book. However, in a number of
respects the present volume seeks to break new ground.

In the first place, I have treated as within the purview of commercial law all
those legal principles, from whatever branch of law they are drawn, which
regularly surface in commercial disputes. It has long seemed to me that there
is an unfortunate gulf between the commercial lawyer and the property and
equity lawyer. Contract, sale of goods and negotiable instruments are accepted
as falling within the domain of the former, equitable interests and conflicting
real rights within the latter’s field of expertise. But in the world of business,
problems do not divide themselves into such neat packages. The seller or buyer
of goods is likely to need finance, for which purpose he will usually be asked
to furnish security. The financier will be concerned to establish the priority of
his security interest and its validity in the event of the debtor’s bankruptcy or
liquidation. The typical commercial problem is a mixture of contract, sales
law, tort, property, equity and trusts. The practitioner has to be familiar with
the principles of each of these fields of law in order to be able to give sound
advice to his client. So this book devotes a substantial amount of attention to
principles of property law and of equitable obligation. Also included are topics
which have hitherto been treated as the exclusive preserve of textbooks on
company law — in particular, floating charges, receivership and liquidation.
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Preface to the First Edition

Secondly, despite its size the book is concerned primarily with principles. It is
a foundation book, in keeping with the title of the series, but it is not
elementary. The greatest difficulty confronting the student lies not in the
sophisticated rule but in the fundamental concept. Rules may change, concepts
are more permanent. Hence it is the theoretical framework of a subject which
demands the closest attention, for it is this that endures when the detailed
rule has passed into oblivion. Chapters 2, 3, 6, 16 and 25-28 are the key
conceptual chapters. Chapter 2, devoted to basic concepts of personal
property, is, perhaps, the most important in the whole book and was also the
most difficult to write, if only because so much of personal property law is
conceptually obscure, and every time one thinks one has at last discovered the
eternal truth it turns out to be a mirage. The full significance of the principles
set down in this chapter will not become apparent until the reader has
progressed further into the book, and he should return to it regularly to see
how those principles are applied in specific situations.

The treatment of security interests in chapters 25-27 marks a departure from
the normal method of presenting this topic in English textbooks, though it
would in many respects be familiar to an American commercial lawyer. I have
also essayed some new thoughts on that most brilliant of creations of the
common law, the floating charge, which continues to present a whole range of
difficult conceptual problems, despite a century of case law. (Law students
seem to experience difficulty with charges. I retain an affectionate memory of
the second-year student who, when asked in a property paper to describe the
satisfaction of a charge over land, answered that in his experience there was
nothing to equal fox-hunting!)

This book falls broadly into two halves, though not so divided sequentially.
The first is concerned with theory and is relatively abstract. The second is
devoted to what may be termed applied commercial law, in which T have
attempted to show how typical financing operations are set up, the parties
involved, the documents and forms of security used and the relevance of the
principles previously enunciated to the resolution of a variety of common
practical problems.

The application of theory to a specific dispute is rarely as clear cut as would be
suggested by a reading of the textbooks. It is inevitable, indeed essential, that
this should be so. A map which matched the actual ground, point for point,
would defeat its purpose. A textbook which sought to encompass all possible
variations would be unusable. The surgeon operating on a patient knows that
his knife will reveal, not the clear divisions of the body revealed by
Gray’s Anatomy, but a slippery mass of blood, muscle and bone in which a
certain amount of searching may be necessary to locate the organ on which he
wishes to operate. But Gray’s Anatomy remains an indispensable tool for the
medical student, for the body does possess a structure and it is only by
sharpening the prmc1pal features in a somewhat unreal way that the student
can obtain a perception of their relationship to one another. The same is true
of the legal textbook for the student of law.

It is surprising how many legal questions arising in day-to-day practice have
not been the subject of a reported case. It is in this situation that resort must
be had to first principles. I have not hesitated to explore a number of legal
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problems which have yet to come before the courts, for in many ways these are
the most interesting.

The book is thus designed to assist the practitioner as well as the student. But
the analysis of the practical problems has been provided not simply to furnish
a solution for the practising lawyer but also to illumine the principle for the
student and to show how fundamental legal concepts constantly surface in a
new form.

Finally, T have striven to convey the intellectual excitement of commercial law,
which has constantly to adapt itself to the challenge of new business methods,
new instruments and new technology.

I should like to acknowledge my indebtedness to Professor Street, whose
advice has been invaluable and who saved me from several errors. I have many
others to thank for the fact that this book has finally seen the light of day: my
long-suffering secretary, Mrs Nicky Jones, who was responsible for the typing
of much of the earlier drafts; the Rushgrove Secretarial Agency, for their help
with the typing in the later stages; Mrs Anne Shotts, who came to my rescue
by completing a mountain of typing in an impossibly short space of time; one
of my former students, Miss Philippa Hughes, who read the entire text,
completed various missing references and pointed out a number of infelicities;
Mr Julian Burling, who at an earlier stage helped me greatly with literature
searches; business and professional friends and acquaintances, who cheerfully
accommodated my propensity for asking questions and gave me a great deal of
assistance in answering my inquiries; colleagues and students, past and
present, whose ideas and comments contributed to my better understanding of
a number of problem areas discussed in the text; Mrs Anne Lyons, who once
again has come to my help with a first-class index; Mrs Breda Farrington, who
performed a similar service in the preparation of the tables; the printers Hazell
Watson & Viney Ltd, who set the text so meticulously; and the staff of Penguin
Books, headed by Michael Dover, for all their work and for their endless
patience.

I owe a special debt to Queen Mary College, for giving me sabbatical leave to
enable me to finish this book; and to my wife, Catherine, and my daughter,
Naomi (to whom this book is dedicated), who for nearly a decade have
endured with extraordinary fortitude the obsessions of authorship.

The law is stated on the basis of materials available to me as at 1 May 1982.

Faculty of Laws, R. M. Goode
Queen Mary College,

London
1982
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Chapter 1

THE NATURE AND SOURCES
OF COMMERCIAL LAW

1. THE LAW MERCHANT

1.01 One of the most powerful influences on human activity is the driving
force of trade. Governments may be overthrown, wars may break out, large
areas of a country may be devastated by natural disaster, but somehow traders
find ways of establishing and continuing business relationships. The inventive-
ness of the scientist and the engineer in matters physical is matched by the
ingenuity of the trader in constantly developing new sales techniques, new
instruments to accommodate more efficiently the requirements of the commer-
cial community, new methods of surmounting hurdles thrown up by the law or
by the actions of government.

1.02 In the history of English law there have been few developments that have
captured the imagination as strongly as the medieval law merchant, which for
hundreds of years subsisted as a distinct source of rights, administered by
courts in which the merchants themselves were judges, before ultimately
becoming redundant because of the adaptation of the common law itself to
commercial needs and usages.! The maritime courts, the courts of the fairs and
boroughs,? and the staple courts, in company with other commercial courts of
the Middle Ages, determined disputes involving foreigners not by English
domestic law but according to the ‘general law of nations’ based on mercantile
codes and customs such as the Laws of Oléron3 and reflecting international

! See generally Selden Society (H. Hall (ed)), Select Cases on the Law Merchant (1908-32),
vols I (ed C. Gross) and II and III; F. R. Sanborn, Origins of the Early English Maritime
and Commercial Law (1930); W. S. Holdsworth, A History of English Law, 17 vols (7th edn,
1956-72): vol 1, pp 562-573; vol 5, pp 60-154; vol 8, pp 99-300; L. Trakman, The Law
Merchant: The Evolution of Commercial Law (1983); W. Bewes, The Romance of the Law
Merchant (1923, reprinted 1986). The earliest known text on the English law merchant is by
the anonymous author of Lex Mercatoria, which recent scholarship dates as completed in
about 1286. See for a detailed analysis M. E. Basile, J. F. Bestor, D. R. Coquillette and C.
Donahue, Lex Mercatoria and Legal Pluralism: A Late Thirteenth Century Treatise and Its
Afterlife (1998).

Known as courts of piepowder because they ‘were frequented by chapmen of dusty feet, who
wandered from mart to mart’ (Gross, Select Cases, p xiv).

Oléron, an island off the west coast of France, was for some while in the ownership of the
English Crown as a commune of the province of Guienne (Aquitaine). The decisions of its

Copyrighted Material 3



1.02 The Nature and Sources of Commercial Law

maritime and commercial practice. To these courts, as to their counterparts
elsewhere in the civilized world, came not only our own merchants but foreign
traders from all parts of Europe, content to have their disputes resolved by
tribunals which, though located in England, were required to have an equal
number of English and foreign merchants as jurors* and were conversant with
foreign mercantile usage and with the concepts of the civil law as well as the
common law. The characteristics of these commercial courts were speed in
adjudication (a particularly essential requirement for the foreign trader), a
realistic attitude towards the proof of facts, a relative freedom from technical
rules of evidence and procedure that plagued the common law courts and an
acceptance of the fact that the customs of merchants generated rights which
required international recognition and which, for the stability of the European
markets, needed to be interpreted in a broadly uniform fashion, with an
overriding requirement of good faith.’

1.03 Special statutes were enacted in the Middle Ages for the benefit of the
merchant community generally and traders from overseas in particular. These
prescribed speedy justice for foreign merchants;¢ the application of the law
merchant, and the paramountcy of the merchant courts, in mercantile
disputes;” and a procedure for formal acknowledgement of indebtedness under
writings obligatory (promissory notes) by the taking and enrolment of
statutory recognizances which, upon the debtor’s default, gave the creditor a
statutory title to his lands and chattels until payment, coupled with a right to
have the debtor committed to prison indefinitely until the debt was paid.8

1.04 The adaptability of the lex mercatoria was especially notable in the
recognition of negotiable instruments. Well before the birth of the English law

mercantile community were treated as of the highest authority in England, and the Rolls of
Oléron were promulgated by Richard I and reproduced in the Black Book of the Admiralty
and in comparable local publications.
*  Carta Mercatoria 1303.
A requirement curiously lacking in present law as a prerequisite for the exercise of legal (as
opposed to equitable) remedies. See para 3.74. For a fascinating account of the detailed
rules imposed by the market for the protection of the customer, including the prohibition of
sales by the back doors of houses or by candlelight, see W. H. Hamilton, ‘The Ancient Maxim
Caveat Emptor’ (1931) 50 Yale LJ 133.
¢ Carta Mercatoria 1303; Statute of the Staple 1353, 27 Edw III, stat 2, ¢ 20. Speedy trial was
indeed the essence of disputes among merchants. Dr Charles Gross gives a vivid illustration of
the celerity of the procedure by reference to an action tried in the piepowder court
of Colchester in 1458 (Gross, Select Cases, vol 1, p xxvi): ‘The plaintiff sued for the recovery
of a debt at 8 am and the defendant was summoned to appear at 9 o’clock. He did not come
at that hour and the sergeant was ordered to distrain him to come at 10 o’clock, at which hour
he made default. Similar defaults were recorded against him at 11 and 12 o’clock. At the latter
session judgment was given in favour of the plaintiff, and appraisers were ordered to value the
defendant’s goods which had been attached. They made their report at 4 o’clock, and the
goods were delivered to the plaintiff.”
Statute of the Staple, cc 5, 6, 8 and 21.
Statute of Merchants (also known as the Statute of Acton Burnell) 1283, 11 Edw I, as amended
by the Statute of Merchants 1285, 13 Edw [; Statute of the Staple. But if the defendant
remained in prison for more than three months, through failing to avail himself of the
statutory right given to him to sell his land and chattels himself within that period in order to
pay the debt, the creditor had to pay for the cost of keeping him provided with bread and water
for the duration of his stay in prison.
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The Law Merchant 1.05

of contract, the law merchant accepted that a right to a sum of money
embodied in a bill of exchange or promissory note could be conferred even
though the instrument was not under seal.® When the common law did
ultimately come to recognize the binding force of executory agreements, it
imposed restrictions of a kind not operated by the merchant courts. Thus the
common law required that the consideration for a promise should not be a past
consideration!® and should move from the promisee.!’ But such rules were
largely bypassed by the lex mercatoria which, indeed, went much further,
treating a bill of exchange as transferable by mere delivery, with any requisite
indorsement (when the common law did not recognize the assignability of
debts at all) and even laying down that in given conditions the holder of a bill
could acquire a better title to it than his transferor and take free from
equities,!2 contrary both to the common law principle nemo dat quod non
habet'3 and to the equitable rule that the assignee of a chose in action takes
subject to equities.!*

1.05 Nevertheless, England contributed relatively little to the evolution of the
medieval law merchant. As the centre of European commercial life, Italy had
pride of place in the development of the law merchant in the Middle Ages. Not
only were its cities powerful and its institutions for the resolution of
commercial disputes highly organized but its merchants and lawyers were
extremely creative in the development of maritime and commercial instru-
ments, such as the bill of lading and the bill of exchange, and institutions, such
as banking and insurance, all of which gave rise to a corpus of substantive
rules based on mercantile usage. Such was the emphasis on commercial usage
rather than technical law that lawyers were barred from taking part in the
proceedings. The influence of the Italian merchants was felt throughout
Europe, so that even the great fairs of Champagne were dominated by
Italians.!s By contrast, the trade dynamic that powered the lex mercatoria in
Italy was lacking in England, which in the Middle Ages was relatively

®  The best modern analysis is by ]J. S. Rogers, The Early History of Bills and Notes (1995). See
also J. Milnes Holden, The History of Negotiable Instruments in English Law (1995); Street,
Foundations of Legal Liability (1906), vol 11, pt III; and J. S. Rogers, The End of Negotiable
Instruments: Bringing Payment Systems Law Out of the Past (2012).

19 Lampleigh v Braithwait (1615) Hob 105; Roscorla v Thomas (1842) 3 QB 234.

" Bourne v Mason (1669) 1 Vent 6, 2 Keb 454, 457, 527; Crow v Rogers (1726) 1 Stra 592. But

other cases, such as Dutton v Poole (1677) 2 Lev 210, were to the opposite effect, and the

rule that consideration must move from the promisee was not conclusively settled until

Tweddle v Atkinson (1861) 1 B & S 393.

Rogers, The Early History of Bills and Notes, ch 8; Milnes Holden, Negotiable Instruments,

p 64. Lord Mansfield used to try cases with a special jury comprising experienced merchants,

whose opinions he greatly valued and whom he frequently invited to dine with him in order to

develop a clearer understanding of prevailing commercial practice.

13 See para 16.05.

See para 24.18. Similarly, the development of the bill of lading as a document of title to

sea-borne goods resulted in the courts’ acceptance of the right of the indorsee of the bill to

recover the goods comprised in it from the shipowner even if title had not passed and the

shipowner had not attorned to the indorsee. See further para 32.53.

Sanborn, Maritime and Commercial Law, p 159, citing F. Morel, Les Juridictions Commer-

ciales au Moyen Age (1897), p 160, and P. Huvelin, Essai Historique sur le Droit des

Marchés et des Foires, p 280.
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1.05 The Nature and Sources of Commercial Law

backward in commerce. So the local courts — which were not truly specialized
commercial courts but rather courts of general jurisdiction over matters arising
in their locality while they were sitting'¢ — were concerned mainly with the
resolution of disputes concerning smaller internal transactions!” and dealt
with them to a considerable extent within the framework of the common law,
albeit with modifications of evidence and procedure, and a few substantive
rules, to reflect the need for rapid decisions before the fair or market ended and
to ensure the efficacy of commercial contracts. But the central courts were
active in commercial matters and though their proceedings could be formalistic
and protracted, they were nevertheless building up a body of law applicable to
commercial transactions, in addition to which they were often required to give
decisions in accordance with the law merchant and for that purpose regularly
sought expert evidence from the merchants themselves. Thus modern scholars
have tended to reject the traditional, rather romanticized, view of the medieval
English law merchant as a separate corpus of law and to regard it instead as
‘the factual matrix within which certain types of contract are made’'8 and its
rules as largely procedural in character, offering speedy justice and the
relaxation of technical requirements of pleading and evidence.'®

1.06 Ultimately, the merchant courts, with the Court of Admiralty, were
vanquished by the courts of common law, partly because through the rise of
assumpsit the courts became able to offer more efficacious contract remedies,
partly because of the fact that the proceedings of some of the local courts fell
into disrepute and partly because of the general desire of the central courts to
increase their jurisdiction. The decline of the Staple Courts and the Court of
Admiralty was largely due to one man, Sir Edward Coke, whose passionate
devotion to the common law and the common law courts, and whose fierce
hostility to all their competitors, resulted in the acquisition by the common law
courts of most of the country’s commercial litigation. The adaptation of the
common law to the requirements of the merchants and the eventual integration
of the lex mercatoria into the common law were to be brought about by two
outstanding commercial lawyers, Chief Justice Holt and Lord Mansfield.

2. THE FOUNDING OF ENGLISH COMMERCIAL LAW

1.07 As has been mentioned, the lex mercatoria was international rather than
English and when the courts of common law, under the direction of Coke C]J,
began to displace the merchant courts in the early part of the seventeenth
century, they did not adopt the lex mercatoria as a corpus of law for disputes

16 Rogers, The Early History of Bills and Notes, p 25.

17" Holdsworth, English Law, vol V, p 113.

18 1. Baker, “The Law Merchant as a Source of English Law’ in W. Swadling and G. Jones (eds),
Essays in Honour of Lord Goff (1999) at p 96.

19" See, for example, J. H. Baker, ‘The Law Merchant and the Common Law Before 1700°(1979)
38 CLJ 295, reproduced in J. H. Baker (ed), The Legal Profession and the Common Law:
Historical Essays (1986), ch 19; Rogers, The Early History of Bills and Notes, ch 1. It may be
noted, however, that the common law was largely procedural in character, and that in the
Middle Ages the distinction between substantive and procedural law was less sharp than it is
today.
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The Founding of English Commercial Law 1.09

between merchants but, though borrowing certain of its rules, continued in the
main to apply the principles of common law with which they were familiar,
while making gradual adjustments designed to satisfy the merchant that he
could get as good a service from them as he had previously enjoyed from his
own courts. But the approach was unsystematic and some of the deviations
from the law merchant were unfortunate.2 The moulding of the diffuse
collections of rules into a coherent body of commercial law was largely the
work of Lord Mansfield, who is rightly considered the founder of English
commercial law. Building upon the earlier labours of Holt CJ, who had laid the
foundations of the law relating to negotiable instruments, bailment and
agency, Lord Mansfield proceeded to reduce the vast mass of case law on
commercial disputes to an ordered structure, combining a mastery of the
common law with a profound knowledge of foreign legal systems and a deep
insight into the methods and usages of the mercantile world. By the time of his
retirement, the law merchant had become fully absorbed into the common law,
so that a century later the draftsman of the Bills of Exchange Act 1882 and the
Sale of Goods Act 1893 was able to provide in both statutes that ‘the rules of
the common law, including the law merchant, (emphasis added) should
continue to apply to bills of exchange and contracts of sale respectively.2!

1.08 In the nineteenth century the formulation of the principles of commercial
law in all its major aspects was further developed and refined in the writings
of a series of outstanding commercial lawyers, notably Benjamin, Blackburn,
Story and Chalmers, who produced leading treatises on the law of sale;
Charlesworth and Smith, whose works on commercial law became classics;
Byles and Chalmers, who provided a detailed treatment of the law relating to
bills of exchange; and Palmer, whose work on company law became the
practitioner’s vade mecum. It is a testimony to the impact of these intellectual
giants that the leading work of several of them continues to be published in
current editions under the author’s name; and though it is many years since
Smith’s lucid and trenchant works were last produced, they are still occasion-
ally used as a reference for relevant case law. Throughout the nineteenth
century a strong influence continued also to be exercised by the works of the
great French jurist Pothier, of the previous century, who indeed was not
infrequently cited in English judgments as possessing the highest authority on
questions of English commercial law.22

1.09 The close of the nineteenth century was illumined by the fine statutory
draftsmanship of Sir Mackenzie Chalmers, whose Bills of Exchange Act 1882
and Sale of Goods Act 1893 were adopted almost verbatim throughout

20 One of the most pernicious examples was the invention by the common law of the maxim

caveat emptor, which had had no place in the law merchant or, indeed, in Roman law or the
civil law. See Hamilton, n 5.

21 Bills of Exchange Act 1882, s 97(2); Sale of Goods Act 1893, s 61(2), since replaced by the Sale
of Goods Act 1979, s 62(2).

22 See Cox v Troy (1822) 5 B & Ald 474, per Best CJ. Sir Mackenzie Chalmers, the draftsman
of the Sale of Goods Act, was profoundly influenced by Pothier’s Traité du Contrat de Vente
(1806), as is evident from the frequent references to Pothier in his own work The Sale of Goods
Act, 1893, notably in the Introduction to the first edition (1894).
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1.09 The Nature and Sources of Commercial Law

the Commonwealth and, as regards the latter Act, in the United States in its
model code, the Uniform Sales Act.23 Thereafter, English commercial law
began to lose its international flavour, less interest being shown in mercantile
developments overseas as this country, caught up in a huge expansion of trade,
sought to wrestle with commercial problems almost entirely in terms of its own
law and trading practices. Inevitably, the assumption of mercantile jurisdiction
by the common law courts, applying the rules of common law, resulted in the
loss of flexibility and sensitivity to current trade usage that had characterized
the old merchant courts. Indeed, despite the enlightened approach adopted by
Lord Mansfield and those of his successors who were kindred spirits, the
merchant must frequently have wondered whether the common understanding
of traders in particular markets as to the effect of typical commercial
instruments counted for anything in the courts, which as late as 1873 were
subscribing to the view that, while it was open to merchants to establish rights
by trade usage, they could not subsequently rely on a new usage to displace the
rights so established.2* As we hope to demonstrate, the courts of today, if
reluctant to disturb settled rules, the observance of which is so conducive to the
certainty for which business people crave, are nonetheless more receptive to
the impact of new trade customs and more alive to the importance of
effectuating the presumed intention of the contracting parties.25 Moreover,
with the globalisation of international trade and finance many scholars have
detected the emergence of a new lex mercatoria as a transnational, autono-
mous legal system,26 a subject to which we shall return when discussing
international commercial arbitration.2”

3. THE NATURE OF COMMERCIAL LAW

1.10 Commercial law is that branch of law which is concerned with rights and
duties arising from the supply of goods and services in the way of trade.?8 Its

23 This Act, drafted by Professor Samuel Williston, was promulgated in 1906 and amended in

1921. It was widely adopted before being replaced by the Uniform Commercial Code (UCC)
in 1952. The UCC is subject to ongoing revision, and from time to time new articles are added.
The most radical part of the UCC is Article 9, relating to secured transactions, which has
attracted much interest throughout the common law world; see further para 24.70.

2% Crouch v Crédit Foncier of England (1873) LR 8 QB 374, per Blackburn J at 386, disapproved

in Goodwin v Robarts (1875) LR 10 Ex Ch 337, per Cockburn CJ at 352.

See para 1.21. See also A. Rodger, ‘The Codification of Commercial Law in Victorian Britain’

(1992) 108 LQR 570; R. M. Goode, ‘“Twentieth Century Developments in Commercial Law’

(1983) 3 Legal Studies 283; Lord Irvine of Lairg “The Law: An Engine for Trade’ (2001) 64

MLR 333; R. M. Goode, ‘Removing the Obstacles to Commercial Law Reform’ (2007) 123

LQR 602.

26 See, for example, K. P. Berger, The Creeping Codification of the Lex Mercatoria (1999), ch 2.

27 See ch 39.

28 It is conventional to treat commercial law as confined to personal property and the provision
of services. But at certain points it is inescapably entwined with land law. Thus, title to goods
may be lost through annexation to land, as a fixture. More important, services include the
provision of finance, which is frequently secured on land by a mortgage or by a fixed or
floating charge; and no treatment of commercial interests can be considered complete without
at least some consideration of the nature of a floating charge and priority problems arising
from conflicting security interests in land. See chs 23-25.

25
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The Nature of Commercial Law 1.11

scope is not clearly defined, and no two textbooks seem to adopt the same
approach as to the spheres of commercial activity that ought properly to be
included in a work on the subject. There are, indeed, some who question
whether commercial law is a subject at all, suggesting that the apparent
monolith is in reality no more than an agglomeration of distinct subjects (sale,
negotiable instruments, carriage of goods and the like), the boundaries of
which may overlap but which otherwise share little in common beyond the
underlying foundations of the law of contract. We shall revert to this
contention in the concluding chapter.2® For the present, it suffices to make the
point that the old law merchant has long ceased to be a separate corpus of
law3° and that, unlike most civil law systems, English law does not possess a
commercial code, nor does it formally subject transactions between merchants
to a regime different from that of the ordinary civil law regulating transactions
with or between non-traders.3! That said, there is emerging an increasingly
sharp divide between the legal regulation of transactions between two
commercial parties acting within the ordinary scope of their business and
transactions concluded between a trader or merchant and a consumer (the
latter being an individual who is acting for purposes that are wholly outside
the individual’s trade, business, craft or profession).32 As we shall note,33
transactions between a trader and a consumer are now more heavily regulated
with the aim of providing a greater level of protection to the legitimate
interests of the consumer. The latter regulation is largely beyond the scope of

this book.

1.11 Nevertheless, as we shall see, principles have developed, and statutory
provisions have been enacted, which are peculiar to dealings of a mercantile
character.3* Of cardinal importance in this respect is the impact of usages of
trade on the rights of the parties. But this is not the only respect in which the
law indirectly marks off commercial from consumer transactions. Thus, a
contractual provision which in a contract between merchants may be inter-
preted in accordance with its natural and ordinary meaning may in a contract
between a merchant and a consumer be subject to a stricter construction
against the merchant and in favour of the consumer. Again, the mercantile
character of the contract in dispute has in the past influenced the court in
deciding whether to strike down an exemption clause, and this approach is

22 Chapter 40. In Continental Europe commercial law is considered to include company law,

whereas English lawyers treat the latter as a distinct branch of law and regard commercial law
as concerned primarily with transactions rather than with institutions.

Indeed, it was never an organized body of law at all, rather a diffusion of uncodified usage.
Contrast the position in civil law countries, where it is usual to have a commercial code to
regulate relations between merchants or those engaging in contracts of a mercantile character.
As to the narrowing of the gap between civil law and commercial law, see B. Kozolchyk,
‘The Commercialization of Civil Law and the Civilization of Commercial Law’ (1979) 40
Louisiana L Rev 3. See also G. Samuel, ‘Civil and Commercial Law: a Distinction Worth
Making?’ (1986) 102 LQR 569.

The clearest example of this divide is to be found in the Consumer Rights Act 2015 which is
perhaps the most ambitious legislative intervention in the law relating to the relationship
between a trader and a consumer.

See para 1.15.

See paras 40.02 ff for a discussion of the principles and policies of commercial law.
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1.11 The Nature and Sources of Commercial Law

now reflected in legislation.>s In other words, a court is likely to be more
willing to uphold the validity of an exemption clause in a contract between
two commercial parties on the basis that the clause is the means voluntarily
chosen by the parties to allocate the risk of the occurrence of a particular set
of circumstances.?¢ But where the same clause is found in a contract between
a trader and a consumer, it is less likely that the clause will be the product of
a negotiation between two informed parties. Rather, it may be a term which
has been imposed by the trader on the consumer and on that basis may be
subject to a higher level of scrutiny by the courts.

1.12 The underlying motif that marks out the legal treatment of commercial
transactions is a recognition of the need to protect the free flow of trade and
to avoid as far as possible the application of rules that will operate to the
disadvantage of the bona fide purchaser in the ordinary course of business.3”
Examples can be found of situations in which Parliament has been more
sensitive to this need than the courts. So, for example, on every occasion when
legislation has been passed to cut down the scope of the nemo dat rule in
favour of the innocent purchaser, the courts have striven to preserve the nenio
dat rule by a restrictive interpretation of the relevant statute.38 But the task of
maintaining a fair balance is far from easy. The process by which goods are
marketed is often complex. Many interests are involved and these may conflict.
It is impossible to have a clear perception of commercial law without at least
a basic understanding of the mechanism of the transaction under consider-
ation, the parties affected and the documents they employ. Thus, the
rules evolved by the courts in relation to c.i.f. contracts will be meaningful to
the reader only if he or she is able to visualize the sequence of operations
involved in the ordering and movement of goods, the impact of new and
speedier methods of transportation, the hazards that may arise for one party
or another at different stages of the transaction and the way in which provision
may be made against such hazards by the parties in their agreements or by
rules of law where the agreements are silent.3° Again, the law relating to
documentary credits and the rights and duties of parties to negotiable
instruments cannot be understood without a basic knowledge of the main
stages in the journey of the documents involved, from the time when
application is made for their issue to the point of their ultimate destination. All
this we shall try to explain in due course.

4. THE INTERESTS TO BE PROTECTED

1.13 Inevitably, commercial law continues to be dominated by the sale of
goods (although in an economy where services play an increasingly important

35

See para 3.78.

3¢ Goodlife Foods Ltd v Hall Fire Protection Ltd [2018] EWCA Civ 1371, [2018] BLR 491,
[103].

For a general discussion of the philosophical foundations of English commercial law, see Roy
Goode, Commercial Law in the Next Millennium (the 1997 Hamlyn Lectures), pp 12 ff.

38 See para 1.49 and 16.04.

39 See chs 34, 36.
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The Interests to Be Protected 1.14

role, the continued domination of the contract of sale may be open to doubt);
and central to this subject is the contract between seller and buyer. But sales are
not the concern of the parties alone. There are many other interests which
require protection by the law. The consuming public at large needs safeguards
to ensure that products put on the market will not be injurious to life or health;
that they will not be held to ransom by monopolies or restrictive trade
practices or be deceived by false or misleading advertising; and that trading
activity will be controlled to the extent necessary to protect the national
economy.*® The activities of a particular seller are of concern also to sellers in
a similar line of business, who are entitled to protection against unfair
trading, eg through passing off or infringement of a patent or trade mark or
through inducement of a breach of contract subsisting between them and third
parties. The owner of goods disposed of without his authority has an interest
to protect, as has a purchaser who in good faith buys from one not entitled to
sell, or a repairer who in good faith executes work on goods deposited with
him for repair by a person not owning the goods or authorized to or-
der repairs. Special classes of buyer may need distinct legislative protection, for
example buyers on credit or at auction. The operations of all traders are of
concern to their creditors, particularly in the event of insolvency.

1.14 It will be obvious, therefore, that the law relating to commercial
transactions goes well beyond the law of contract, invading the provinces of
property, tort, equity, restitution or unjust enrichment, company and insol-
vency law, and entering to a significant degree into the public law sector. Thus,
a retail buyer injured by a defective product may have a strict liability claim
against the manufacturer by statute*! or at common law for negligence;*? a
party innocently purchasing goods comprised in an undischarged hire-
purchase agreement may be exposed to an action for conversion,*? while a
restitutionary claim may be made to the proceeds received by the hirer: a
security interest created in a credit transaction may be vulnerable in the event
of the debtor’s bankruptcy or liquidation;** a supplier of goods to which a false

40" In bygone years Parliament went to quite extraordinary lengths to fulfil this objective. Thus in

the reign of Charles II, in order to deal with a glut of wool resulting from restrictions on the
export of this commodity, statutes were passed making it an offence for a person to be buried
in a shroud not made entirely of sheep’s wool or to be put in a coffin lined or faced with
material other than sheep’s wool (18 Car 2, ¢.4 (1666), replaced by Car 2, stat 1, ¢ 3 (1678),
as amended by 32 Car 2, ¢ 1 (1680)). This remarkable piece of legislation was not repealed
until 1814 (14 Geo 3, ¢ 108).

Consumer Protection Act 1987, Pt I, implementing (though imperfectly) the European
Directive on Product Liability 85/374/EEC. The subject of product liability forms part of
consumer law and is not discussed in the present work. For a detailed examination of the
statutory provisions, see C. J. Miller and R. S. Goldberg, Product Liability (2nd edn, 2004)
and for a detailed comparative analysis see S. Whittaker (ed), The Development of Product
Liability (2014) and S. Whittaker, Liability for Products: English Law, French Law and
European Harmonisation (2005). The best, albeit now somewhat dated theoretical treatment
of product liability within the wider context of civil liability as a whole is by Jane Stapleton,
Product Liability (1994), a perceptive work which poses some fundamental questions as to the
purpose and policy of a product liability regime.

For which the reader is referred to textbooks on the law of tort.

43 See para 16.01.

4+ See paras 31.37-31.52.
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1.14 The Nature and Sources of Commercial Law

trade description has been applied may incur a liability to prosecution,*s
whether or not guilty of any breach of contract. Moreover, commercial law is
not confined to goods, but extends to a vast range of transactions relating to
documents and services, including finance, carriage of goods and insurance.

1.15 In this book the emphasis is on commercial transactions, that is,
transactions in which both parties deal with each other in the course of
business, whether as merchants or as provider and recipient of financial or
other services supplied for business purposes. Though some reference is made
to consumer transactions in the context of unfair contract terms,*¢ we shall not
be concerned with other aspects of consumer protection, a vast subject which
merits a volume to itself and to which several excellent publications are now
devoted.*”

5.  THE PRINCIPAL SOURCES OF COMMERCIAL LAW
(i) Contract

1.16 While many branches of the common law affect business transactions,
the foundation on which commercial law rests is the law of contract. Com-
mercial transactions are, after all, specific forms of contract, and while each
type of commercial contract is governed by rules peculiar to that type, all are
subject to the general principles of contract law except to the extent to which
these have been displaced by statute or by mercantile usage.*®

1. Express and implied terms generally

1.17 When considering the law-making capacity of the parties themselves, one
must avoid the assumption that they have necessarily negotiated each indi-
vidual term. Certain basic terms will, of course, be bargained in almost every
transaction, such as the res which is to be the subject of the contract and the
price to be paid for it; and many commercial contracts are indeed hammered
out by the parties term by term, and can truly be said to represent their own
creation, to which they may be assumed to have addressed their minds. But a
large number of commercial agreements are standard-term contracts and are
not individually negotiated. Indeed, it would be impossible for business to cope
with the enormous volume of bargains conducted daily if every term of every
agreement, no matter how consistent the pattern of business, had to be
negotiated step by step between the parties. The standard-term contract is thus

*5 Under the Trade Descriptions Act 1968 and see also the Consumer Protection from Unfair

Trading Regulations 2008 (SI 2008/1277).

See para 3.83.

47 See, for example, G. Woodroffe, C. Willett and C. Twigg-Flesner, Woodroffe and
Lowe’s Consumer Law and Practice (10th edn, 2016). For rather more dated, but nevertheless
still helpful consideration, see Cranston’s Consumers and the Law (3rd edn, eds C. Scott and
J. Black, 2000) and B. Harvey and D. Parry, Law of Consumer Protection and Fair Trading
(6th edn, 2000). See also in relation to product liability, the literature referred to in n 41.

48 See paras 1.21 and 3.59.
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The Principal Sources of Commercial Law 1.18

an essential feature of business life, and some such contracts are so widely
adopted as to become in effect non-parliamentary statutes, attracting detailed
analysis in textbooks and a body of case law as disputes are referred to the
courts or to arbitration.*?

1.18 Where the supplier is in a substantial way of business, the standard-term
contract may be of his own making, or that of his lawyers. Many law firms
now produce standard contract terms, commonly known as ‘boilerplate’
clauses, which they habitually insert into the contracts they negotiate on behalf
of their clients. Such clauses deal with matters such as choice of law,
jurisdiction, exclusion or limitation of liability, force majeure, termination of
the contract and retention of title.s® But frequently business people use
standard contracts devised by others, for example the particular trade
association to which they belong,>! often without much familiarity with the
detail of the contract or understanding of its legal implications. The problem
becomes still more acute in relation to international transactions,’? for which
many model contracts have been settled by international organizations, such as
the International Chamber of Commerce.’3 In such cases the document is
required to accommodate the needs of parties who ex hypothesi are operating
in different states and are governed by different systems of law, so that the
scope for ignorance or misunderstanding of the legal effects of the contract is
greatly increased. This does not, however, alter the fact that the parties to the
contract, in adopting the standard terms, are making their own law,5* and such
model contracts perform an increasingly valuable function as traders become
familiar with them. They also have a considerable role to play in any future
harmonisation of contract law, given that the boilerplate clauses which appear
in many modern international commercial transactions frequently exhibit a
close family resemblance.ss

4 Prime examples are the JCT forms of building contract, to which complete textbooks have

been devoted and which have been the subject of many reported cases.

See generally R. Christou, Boilerplate: Practical Clauses (8th edn, 2019).

For the most important standard commodity contracts, see C. Murray, D. Holloway and D.
Timson-Hunt (eds), Schmitthoff’s Export Trade: The Law and Practice of International Trade
(12th edn, 2012), paras 32-010 ff. Standard forms of contract used in consumer credit
transactions are published by the Consumer Credit Trade Association

(see http://www.ccta.co.uk).

English law does not in general draw a formal distinction between national and international
transactions so far as sources of law are concerned.

For example, the ICC Model Commercial Agency Contract (2015 edition, ICC Publication No
766E) and Model Distributorship Contract (No 646).

For a general discussion, see C. Schmitthoff, ‘The Unification or Harmonisation of Law by
Means of Standard Contracts and General Conditions’ (1968) 17 ICLQ 551. When criticizing
standard contracts and model codes, it is important to avoid the assumption that faulty
drafting or misconceived policy is necessarily the responsibility of the draftsman. Many such
contracts and codes are born only after a lengthy gestation period involving prolonged
examination and negotiations. Often the parties settle for less than the best in order to secure
a compromise that will save the work as a whole. Those who pour scorn on what are
undoubtedly defective features in many contracts and codes would do well to remember that
the best is often the enemy of the good.

See generally E. McKendrick, The Creation of a European Law of Contracts: The Role
of Standard Form Contracts and Principles of Interpretation (2004).
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1.19 The Nature and Sources of Commercial Law

1.19 Frequently, the parties to a contract do not set out all the terms in the
contract itself but find it convenient to incorporate terms by reference to a
variety of other documents, eg standard contract terms published by an
independent body or group of institutions, a model code of practice or usage,
a set of standard trade terms or definitions.

1.20 As we shall see, English law has a somewhat extended view of what
constitutes a consensual undertaking, in the sense that a contract is considered
to embrace not only express terms (including terms incorporated by reference)
and terms implied in fact or from a prior course of dealing’¢ but also rights and
duties implied by law or by mercantile usage, which in other systems would be
regarded as constituting independent, non-consensual norms.”

2. Uncodified custom and usage

1.21 Of great importance as a source of obligation in commercial contracts
are the unwritten customs and usages of merchants.’® The impact of these on
the content and interpretation of contract terms cannot be overstated. It is,
perhaps, this feature above all which distinguishes commercial from other
contracts, a distinction not formally adopted by the law.5® The fertility of the
business mind and the fact that a practice which begins life by having no legal
force acquires over time the sanctity of law are key factors to which the
commercial lawyer must continually be responsive. Is a particular document a
document of title? The House of Lords or other appellate court may have said
no, possibly more than once. But how long ago was the ruling given? Cannot
it now be said, in another time, that the acceptance of this document as a
document of title in mercantile usage is so entrenched as to justify according
it legal recognition as such? Is a payment instrument outside the Bills of
Exchange Act negotiable? In principle, yes, if so accepted by the mercantile
community, which may happen immediately or only over time.

1.22 What is it that gives binding force to unwritten mercantile usage? Is it the
express or implied adoption of the usage by the parties in their contract? Or
does mercantile usage have independent normative force? The question has
been much debated in the context of international commercial arbitration and
the controversy as to the existence of an international lex mercatoria.s® In
some legal systems the binding force of mercantile usage does not depend on
adoption by contract,®! but in the theory of English law a usage takes effect as
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See para 3.58.

See below.

See further para 3.59.

A custom is a rule of a particular locality, whereas a usage is a settled practice of a particular
trade or profession, but often the two terms are used interchangeably. See generally 32
Halsbury’s Laws of England (5th edn, 2019), title ‘Custom and Usage’.

For a careful and authoritative examination of the issue, see O. Toth, The Lex Mercatoria in
Theory and Practice (2017) and see also para 1.42.

See C. M. Schmitthoff, International Trade Usages, a research report prepared for the Institute
of International Business Law and Practice of the International Chamber of Commerce (1987),
pp 25 ff.
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